#REB

REARES

Upholding the Law — Legal Service
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When a complaint has been lodged, but not
settled, the complainant may apply to the EOC for
assistance, including legal assistance. The Legal
Service Division (LSD) of the EOC is responsible
for handling applications for legal assistance,
in addition to reviewing the effectiveness of the
anti-discrimination laws and providing internal

legal advice and support to the EOC.
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Assistance to Complainants

Whenever an application for legal assistance is received,
a lawyer of the LSD will be assigned to deal with the
application. The lawyer will peruse all documents and
information in relation to the case, conduct legal research,
and prepare a detailed submission to the Legal and
Complaints Committee (LCC) of the EOC Board, advising
whether legal assistance should be granted.

Considerations for Giving or Not Giving Legal
Assistance

In deciding whether or not to give legal assistance, the LCC
considers a wide range of factors, including:

e Could the case establish a precedent on important legal
issues?
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e Would the case raise public awareness in areas of
discrimination which are still prevalent in Hong Kong,
such as pregnancy discrimination and accessibility to
premises?

e Would the case encourage institutional changes to
eliminate discrimination?

* Would it be difficult for the applicant to handle the case
given its complexity and/or the relevant position of the
parties (eg imbalance of power)?

e |s the evidence sufficient to support a good prospect for
success in court?

e Is legal proceeding the best or most effective way to
eliminate discrimination insofar as the particular case is
concerned?

The applicability of these factors varies from case to case,
and often a combination of reasons is involved in reaching a
decision.

If Members of the LCC decide to grant legal assistance to
a particular case, the responsible EOC lawyer will take all
necessary follow-up actions to assist the applicant. The
assistance may include legal advice to the applicant by
the EQOC lawyer(s), legal services related to the gathering
and assessment of further information or evidence, or
representation in legal proceedings by the EOC lawyer(s) or
by lawyer(s) in private practice engaged by the EOC.

The designated lawyer(s) of the EOC will act as the assisted
person’s legal representative and prepare the necessary
legal documentation with a view to issuing legal proceedings
on behalf of the assisted person. The lawyer(s) will
appear in court on behalf of the assisted person in various
interlocutory hearings/trials or engage an independent
counsel to do so, depending on the complexity and
magnitude of the case.
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B 55 173 Bh Applications for Assistance

FE2021-2246E » FHeHERE 71755 In 2021-22, the EOC handled 17 applications for assistance.
ZWBEE  ERISESHE) - 8 Of these, 11 cases were given legal assistance, while the
TR N ERE o remaining six cases were not given assistance.
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Examples of Legally Assisted Cases

20215 7H208— F#ERBCMR 20 July 2021 — The EOC issued legal proceedings under

BARIERY KRR —ZINMEXREMT  the SDO in the District Court on behalf of a foreign

(BRERAN)RERBOE IR HAREFA © domestic helper (the Claimant), who alleges that her

BHRAER  SERIEEZ(ZHA) former employer (the Respondent) sexually harassed her

HARE 2 IR M MEBR AR o on many occasions during the course of her employment
with him.

2021511 B58— F#&RFECMR] 5 November 2021 — The EOC issued legal proceedings
ERERY - X —%ZLZ+(BZEA) under the SDO in the District Court on behalf of a
MR EERIE E AR FA o HERATE woman (the Claimant), who alleges that her former male
TR ERE(BSEA)IF&RE  colleague (the Respondent) sexually harassed her in the
TESZFTAEER B i - workplace on a number of occasions.
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Legally Assisted Cases Concluded without
Commencing Legal Proceedings

While the EOC endeavours to assist warranted cases by
way of commencing legal proceedings, the EOC appreciates
the value of settlement, which allows the parties concerned
to resolve the dispute without having to undergo the time-
consuming and costly court proceedings. To this end,
the designated lawyer(s) of the EOC would assist the
Claimant(s) in settlement negotiation with the Defendant(s),
besides providing legal advice and representation.

In 2021-22, nine cases, to which legal assistance was
given before and during the year, were either resolved
without the need to commence legal proceedings, or were
given no further assistance upon further development and
assessment of evidence. Another seven cases remained in
process, with no outcome having been reached and no court
proceedings having commenced yet at the end of the period
under review.

Court Cases

In 2021-22, the EOC handled 10 court proceedings — five
under the SDO, four under the DDO, and one involved both
the SDO and DDO.

With assistance from the EQC lawyers, three cases were
either successfully settled on confidential terms without
proceeding to trial, or were given no further assistance upon
further development and assessment of evidence. For the
remaining seven cases, they were still ongoing as of 31
March 2022.
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Settlement Terms

For those cases which were successfully conciliated or
settled after legal assistance was given, the settlement
terms included:

* Changes in policies/practices; undertaking to cease
discriminatory practices;

e Provision of benefits, including education programmes/
training; provision of goods, services and facilities; or
improvement in facilities and accessibility;

e Restrictions on future acts; disciplinary action; apologies;
or complainants accepting the respondents’ explanation;

e Provision of reference letters; monetary payment; offers
of employment; or reinstatements; and

e Donations to charity.

Monetary Payment

The total monetary payment secured by the EOC for
complainants and claimants through conciliation, legal
assistance and settlement out of court during the period
under review exceeded HKS6.11 million.
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Bk HRFEARSBLE
Monetary Payment for Complainants/Claimants
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Over HKS

6,110,000
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Other Legal Work

Legal assistance is only one of the various branches of
legal work at the EOC. The LSD also advises the CSD on
the handling of enquiries and complaints; drafts codes
of practice and guidance; reviews the anti-discrimination
ordinances and proposes legislative amendments to
them; drafts submissions to the Government on relevant
consultations or legislative proposals; vets contracts and
agreements; and provides other forms of internal legal
support.

For example, the LSD handled a labour tribunal claim against
the EOC for dismissal, which was filed by an ex-Chief
Equal Opportunities Officer in 2018. In October 2021, the
court ruled in favour of the EOC, stating that the EOC was
entitled to terminate the employment contract of the officer
concerned without cause, and that the EOC, in terminating
the contract pursuant to Section 7 of the Employment
Ordinance, already paid three months’ wages and all the
accrued entitlements of the officer under the contract in lieu
of notice.

Amendments to the Anti-discrimination
Ordinances

One of the main functions of the EOC is to keep under review
the workings of the anti-discrimination ordinances and when
necessary, draw up proposals for amendments. In 2016,
the EOC made a submission to the Government under the
Discrimination Law Review, listing out 73 recommendations
for law reforms. Subsequently, the Government took
forward eight of these recommendations by introducing the
Discrimination Legislation (Miscellaneous Amendments) Bill
2018, which was passed by the Legislative Council in June
2020.
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Under the Bill, amendments were made to the four anti-
discrimination ordinances to prohibit sexual, disability and
racial harassment between persons working in common
workplaces, prohibit racial discrimination by imputation, and
expand protections from racial discrimination by association
under the RDO. In addition, the Bill introduced protection
under the SDO for breastfeeding women against direct and
indirect discrimination, as well as victimisation. In March
2021, the Legislative Council passed further amendments
to the SDO to provide protections for breastfeeding women
from harassment. All the protections came into force on 19
June 2020, apart from those relating to breastfeeding, which
came into force on 19 June 2021.

In order to widely publicise the enhanced legislation to
community members, the EOC, by making use of funding
from the Government, embarked on a range of online and
offline publicity and public education activities across Hong
Kong, besides releasing detailed guidance and information
leaflets on the amendments.

Review of Protections under the Ordinances

In 2020 the Government requested the EOC to conduct
a holistic review of the current protections from sexual
harassment under the SDO, to identify gaps in protection
and, where appropriate, make recommendations for
legislative amendments. The EOC already completed the
legal review and submitted the findings to the Government
in October 2021. The Government is currently considering
those recommendations.

Another study concerned the discrimination, harassment
and vilification between people from Hong Kong and those
from the Mainland. In March 2021, the EOC submitted a
study report to the Government, proposing to tackle the
issue by legislation with amendments to the RDO. Since
then, the EOC has been working with the Government on how
the protection of the anti-discrimination ordinances could be
enhanced.
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In relation to discrimination on the grounds of sexual
orientation, gender identity and intersex status, the EOC
has embarked on a study to explore the possible options
for providing legal protections from discrimination on
those grounds based on the existing framework of the anti-
discrimination law. As at the end of the review period, the
internal study remained in progress.

Submissions to Government and Legislative
Council on Legislative Proposals

LSD also led the drafting of submissions to the Government
and the Legislative Council on the Government's proposals
to introduce new criminal laws against image-based sexual
violence, such as upskirt and downblouse photography of
people without their consent, taking other intimate images
of people, and publishing or threatening to publish such
images. The EOC worked on these issues, as some forms
of image-based sexual violence are also forms of sexual
harassment, and it is important that victims have the
possibility of seeking criminal redress where previously no
criminal sanctions existed.

The EOC made detailed submissions on the issues in March
and May 2021, with many of the EOC’s recommendations
adopted in the Crimes (Amendment) Bill 2021, such as
coverage of downblousing and enabling the court to
order images to be deleted or taken down by any person
controlling them, including social media providers. The
Bill was passed by the Legislative Council and the Crimes
(Amendment) Ordinance 2021 already came into force in
September 2021.
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